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The MAILING DATE of this communication appears on the cover sheet with the correspondence address- 


This application is abandoned in view of: 

1 . □ Applicant's failure to timely file a proper reply to the Office letter mailed on . 

(a) □ A reply was received on (with a Certificate of Mailing or Transmission dated ), which is after the expiration of the 

period for reply (including a total extension of time of month(s)) which expired on . 

(b) □ A proposed reply was received on , but it does not constitute a proper reply under 37 CFR 1.113 (a) to the final rejection. 

(A proper reply under 37 CFR 1 .1 13 to a final rejection consists only of: (1) a timely filed amendment which places the 
application in condition for allowance; (2) a timely filed Notice of Appeal (with appeal fee); or (3) a timely filed Request for 
Continued Examination (RCE) in compliance with 37 CFR 1.114). 

(c) □ A reply was received on but it does not constitute a proper reply, or a bona fide attempt at a proper reply, to the non- 

final rejection. See 37 CFR 1 .85(a) and 1.111. (See explanation in box 7 below). 

(d) □ No reply has been received. 

2. □ Applicant's failure to timely pay the required issue fee and publication fee, if applicable, within the statutory period of three months 

from the mailing date of the Notice of Allowance (PTOL-85). 

(a) □ The issue fee and publication fee, if applicable, was received on (with a Certificate of Mailing or Transmission dated 

), which is after the expiration of the statutory period for payment of the issue fee (and publication fee) set in the Notice of 

Allowance (PTOL-85). 

(b) □ The submitted fee of $ is insufficient. A balance of $ is due. 

The issue fee required by 37 CFR 1.18 is $ . The publication fee, if required by 37 CFR 1.18(d), is $ . 

(c) □ The issue fee and publication fee, if applicable, has not been received. 

3-D Applicant's failure to timely file corrected drawings as required by, and within the three-month period set in, the Notice of 
Allowability (PTO-37). 

(a) □ Proposed corrected drawings were received on (with a Certificate of Mailing or Transmission dated ), which is 

after the expiration of the period for reply. 

(b) □ No corrected drawings have been received. 

4. □ The letter of express abandonment which is signed by the attorney or agent of record, the assignee of the entire interest, or all of 

the applicants. 

5. □ The letter of express abandonment which is signed by an attorney or agent (acting in a representative capacity under 37 CFR 

1.34(a)) upon the filing of a continuing application. 

6. □ The decision by the Board of Patent Appeals and Interference rendered on and because the period for seeking court review 

of the decision has expired and there are no allowed claims. 

7. ^ The reason(s) below: 

The statutory time running from the date of the final office action mailed December 21 , 2005 expired on June 21 , 
2006. See the attachment for reviving. 


Primary Examiner 
Art Unit: 3632 

Petitions to revive under 37 CFR 1.137(a) or (b), or requests to withdraw the holding of abandonment under 37 CFR 1.181, should be promptly filed to 

minimize any negative effects on patent term. 

U.S. Patent and Trademarit Office 

PTOL-1432 (Rev. 04-01) Notice of Abandonment Part of Paper No. 20060831 
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Attachment 


Abandonment of an application is not appealable, but a petition to revive may be 
granted if the delay was unavoidable (37 CFR 1.137(a)) or unintentional (37 CFR 
1.137(b)). 


711.03(c) Petitions Relating to Abandonment [R-3] - 700 Examination 
of Applications 

711.03(c) Petitions Relating to Abandonment [R-3] 

37 CFR 1.135 Abandonment for failure to reply within time period. 

(a) If an applicant of a patent application fails to reply within the time period provided 
under § 1.134 and § 1.136, the application will become abandoned unless an Office 
action indicates otherwise. 

(b) Prosecution of an application to save it from abandonment pursuant to paragraph (a) 
of this section must include such complete and proper reply as the condition of the 
application may require. The admission of, or refusal to admit, any amendment after final 
rejection or any amendment not responsive to the last action, or any related proceedings, 
will not operate to save the application from abandonment. 

(c) When reply by the applicant is a bona fide attempt to advance the application to final 
action, and is substantially a complete reply to the non-final Office action, but 
consideration of some matter or compliance with some requirement has been 
inadvertently omitted, applicant may be given a new time period for reply under § 1.134 
to supply the omission. 


37 CFR 1.137 Revival of abandoned application, terminated reexamination 
proceeding, or lapsed patent. 

(a) Unavoidable. If the delay in reply by applicant or patent owner was unavoidable, a 
petition may be filed pursuant to this paragraph to revive an abandoned application, a 
reexamination proceeding terminated under §§ 1.550(d) or 1.957(b) or (c), or a lapsed 
patent. A grantable petition pursuant to this paragraph must be accompanied by: 

(1) The reply required to the outstanding Office action or notice, unless previously filed; 

(2) The petition fee as set forth in § 1.17(1); 

(3) A showing to the satisfaction of the Director that the entire delay in filing the required 
reply from the due date for the reply until the filing of a grantable petition pursuant to this 
paragraph was unavoidable; and 

(4) Any terminal disclaimer (and fee as set forth in § 1.20(d)) required pursuant to 
paragraph (d) of this section. 

(b) Unintentional. If the delay in reply by applicant or patent owner was unintentional, a 
petition may be filed pursuant to this paragraph to revive an abandoned application, a 
reexamination proceeding terminated under §§ 1.550(d) or 1.957(b) or (c), or a lapsed 
patent. A grantable petition pursuant to this paragraph must be accompanied by: 

(1) The reply required to the outstanding Office action or notice, unless previously filed; 

(2) The petition fee as set forth in § 1.1 7(m); 
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(3) A statement that the entire delay in filing the required reply from the due date for the 
reply until the filing of a grantable petition pursuant to this paragraph was unintentional. 
The Director may require additional information where there is a question whether the 
delay was unintentional; and 

(4) Any terminal disclaimer (and fee as set forth in § 1 .20(d)) required pursuant to 
paragraph (d) of this section. 

(c) Reply. In a nonprovisional application abandoned for failure to prosecute, the required 
reply may be met by the filing of a continuing application. In a nonprovisional utility or 
plant application filed on or after June 8, 1995, and abandoned for failure to prosecute, 
the required reply may also be met by the filing of a request for continued examination in 
compliance with § 1.114. In an application or patent, abandoned or lapsed for failure to 
pay the issue fee or any portion thereof, the required reply must include payment of the 
issue fee or any outstanding balance. In an application, abandoned for failure to pay the 
publication fee, the required reply must include payment of the publication fee. 

(d) Terminal disclaimer 

(1) Any petition to revive pursuant to this section in a design application must be 
accompanied by a terminal disclaimer and fee as set forth in § 1.321 dedicating to the 
public a terminal part of the term of any patent granted thereon equivalent to the period of 
abandonment of the application. Any petition to revive pursuant to this section in either a 
utility or plant application filed before June 8, 1995, must be accompanied by a terminal 
disclaimer and fee as set forth in § 1.321 dedicating to the public a terminal part of the 
term of any patent granted thereon equivalent to the lesser of: 

(1) The period of abandonment of the application; or 

(ii) The period extending beyond twenty years from the date on which the application for 
the patent was filed in the United States or, if the application contains a specific reference 
to an earlier filed application(s) under 35 U.S.C. 120, 121, or 365(c), from the date on 
which the earliest such application was filed. 

(2) Any terminal disclaimer pursuant to paragraph (d)(1 ) of this section must also apply to 
any patent granted on a continuing utility or plant application filed before June 8, 1995, or 
a continuing design application, that contains a specific reference under 35 U.S.C. 120, 
121, or 365(c) to the application for which revival is sought. 

**> 

(3) The provisions of paragraph (d)(1) of this section do not apply to applications for 
which revival is sought solely for purposes of copendency with a utility or plant application 
filed on or after June 8, 1995, to lapsed patents, to reissue applications, or to 
reexamination proceedings. < 

(e) Request for reconsideration. Any request for reconsideration or review of a decision 
refusing to revive an abandoned application, a terminated reexamination proceeding, or 
lapsed patent upon petition filed pursuant to this section, to be considered timely, must 
be filed within two months of the decision refusing to revive or within such time as set in 
the decision. Unless a decision indicates otherwise, this time period may be extended 
under: 

(1) The provisions of § 1.136 for an abandoned application or lapsed patent; 

(2) The provisions of § 1.550(c) for a terminated ex parte reexamination proceeding filed 
under § 1.510; or 

(3) The provisions of § 1.956 for a terminated inter partes reexamination proceeding filed 
under § 1.913. 

(f) Abandonment for failure to notify the Office of a foreign filing: A nonprovisional 
application abandoned pursuant to 35 U.S.C. 1 22(b)(2)(B)(iii) for failure to timely notify 
the Office of the filing of an application in a foreign country or under a multinational treaty 
that requires publication of applications eighteen months after filing, may be revived only 
pursuant to paragraph (b) of this section. The reply requirement of paragraph (c) of this 
section is met by the notification of such filing in a foreign country or under a multinational 
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treaty, but the filing of a petition under this section will not operate to stay any period for 
reply that may be running against the application. 

(g) Provisional applications: A provisional application, abandoned for failure to timely 
respond to an Office requirement, may be revived pursuant to this section. Subject to the 
provisions of 35 U.S.C. 119(e)(3) and § 1.7(b), a provisional application will not be 
regarded as pending after twelve months from its filing date under any circumstances. 


37 CFR 1.181 Petition to the Director. 

(a) Petition may be taken to the Director: 

(1 ) From any action or requirement of any examiner in the ex parte prosecution of an 
application, or in ex parte or inter partes prosecution of a reexamination proceeding 
which is not subject to appeal to the Board of Patent Appeals and Interferences or to the 
court; 

(2) In cases in which a statute or the rules specify that the matter is to be determined 

directly by or reviewed by the Director; and 
**^ 

(3) To invoke the supervisory authority of the Director in appropriate circumstances. For 

petitions involving action of the Board of Patent Appeals and Interferences, see § 41.3 of 

this title.< 
***** 

(f) The mere filing of a petition will not stay any period for reply that may be running 
against the application, nor act as a stay of other proceedings. Any petition under this 
part not filed within two months of the mailing date of the action or notice from which relief 
is requested may be dismissed as untimely, except as otherwise provided. This two- 
month period is not extendable. 


I. PETITION TO WITHDRAW HOLDING OF ABANDONMENT 

A petition to revive an abandoned application (discussed below) should not be confused 
with a petition from an examiner's holding of abandonment. Where an applicant contends 
that the application is not in fact abandoned (e.g., there is disagreement as to the 
sufficiency of the reply, or as to controlling dates), a petition under 37 CFR 1.181(a) 
requesting withdrawal of the holding of abandonment is the appropriate course of action, 
and such petition does not require a fee. Where there is no dispute as to whether an 
application is abandoned (e.g., the applicant's contentions merely involve the cause of 
abandonment), a petition under 37 CFR 1.137 (accompanied by the appropriate petition 
fee) is necessary to revive the abandoned application. 

Two additional procedures are available for reviving an application that has become 
abandoned due to a failure to reply to an Office Action: (1) a petition under 37 CFR 
1.137(a) based on unavoidable delay; and (2) a petition under 37 CFR 1.137(b) based on 
unintentional delay. 

A. Petition To Withdraw Holding of Abandonment Based on Faiiure To Receive Office 
Action 

In Delgarv. Schulyer, 172 USPQ 513 (D.D.C. 1971), the court decided that the Office 
should mail a new Notice of Allowance in view of the evidence presented in support of 
the contention that the applicant's representative did not receive the original Notice of 
Allowance. Under the reasoning of Delgar, an allegation that an Office action was never 
received may be considered in a petition to withdraw the holding of abandonment. If 
adequately supported, the Office may grant the petition to withdraw the holding of 
abandonment and remail the Office action. That is, the reasoning of Delgar is applicable 
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regardless of whether an application is held abandoned for failure to timely pay the issue 
fee ( 35 U.S.C. 151) or for failure to prosecute ( 35 U.S.C. 133). 
To minimize costs and burdens to practitioners and the Office, the Office has modified 
the showing required to establish nonreceipt of an Office action. The showing required to 
establish nonreceipt of an Office communication must include a statement from the 
practitioner stating that the Office communication was not received by the practitioner 
and attesting to the fact that a search of the file jacket and docket records indicates that 
the Office communication was not received. A copy of the docket record where the 
nonreceived Office communication would have been entered had it been received and 
docketed must be attached to and referenced in practitioner's statement. For example, if 
a three month period for reply was set in the nonreceived Office action, a copy of the 
docket report showing all replies docketed for a date three months from the mail date of 
the nonreceived Office action must be submitted as documentary proof of nonreceipt of 
the Office action. 

The showing outlined above may not be sufficient if there are circumstances that point to . 
a conclusion that the Office action may have been lost after receipt rather than a 
conclusion that the Office action was lost in the mail (e.g., if the practitioner has a history 
of not receiving Office actions). 

Evidence of nonreceipt of an Office communication or action (e.g., Notice of 
Abandonment or an advisory action) other than that action to which reply was required to 
avoid abandonment would not warrant withdrawal of the holding of abandonment. 
Abandonment takes place by operation of law for failure to reply to an Office action or 
timely pay the issue fee, not by operation of the mailing of a Notice of Abandonment. See 
Lorenz v. Finkl, 333 F.2d 885, 889-90, 142 USPQ 26, 29-30 (CCPA 1964); Krahn v. 
Commissioner, 15 USPQ2d 1823, 1824 (E.D. Va 1990); In re Application of Fischer, 6 
USPQ2d 1573, 1574 (CommV Pat. 1988). 

B. Petition To Withdraw Holding of Abandonment Based on Evidence That a Reply Was 
Timely Mailed or Filed 

37 CFR 1.10(c) through 1.10(e) >and 1.10(g)< set forth procedures for petitioning the 
Director of the USPTO to accord a filing date to correspondence as of the date of deposit 
of the correspondence as "Express Mail." A petition to withdraw the holding of 
abandonment relying upon a timely reply placed in "Express Mail" must include an 
appropriate petition under 37 CFR 1.10(c), (d), * (e)>, or (g)< (see MPEP § 513). When a 
paper is shown to have been mailed to the Office using the "Express Mail" procedures, 
the paper must be entered in PALM with the "Express Mail" date. 
Similarly, applicants may establish that a reply was filed with a postcard receipt that 
. properly identifies the reply and provides prima facie evidence that the reply was timely 
filed. See MPEP § 503. For example, if the application has been held abandoned for 
failure to file a reply to a first Office action, and applicant has a postcard receipt showing 
that an amendment was timely filed in response to the Office action, then the holding of 
abandonment should be withdrawn upon the filing of a petition to withdraw the holding of 
abandonment. When the reply is shown to have been timely filed based on a postcard 
receipt, the reply must be entered into PALM using the date of receipt of the reply as 
shown on the post card receipt. 

Where a certificate of mailing under 37 CFR 1.8, but not a postcard receipt, is relied upon 
in a petition to withdraw the holding of abandonment, see 37 CFR 1.8(b) and MPEP § 
512. As stated in 37 CFR 1.8(b)(3) the statement that attests to the previous timely 
mailing or transmission of the correspondence must be on a personal knowledge basis, 
or to the satisfaction of the Director of the USPTO. If the statement attesting to the 
previous timely mailing is not made by the person who signed the Certificate of Mailing 
(i.e., there is no personal knowledge basis), then the statement attesting to the previous 
timely mailing should include evidence that supports the conclusion that the 
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correspondence was actually mailed (e.g., copies of a mailing log establishing that 
correspondence was mailed for that application). When the correspondence is shown to 
have been timely filed based on a certificate of mailing, the correspondence is entered 
into PALM with the actual date of receipt (i.e., the date that the duplicate copy of the 
papers was filed with the statement under 37 CFR 1.8). 

>37 CFR 1.8(b) also permits applicant to notify the Office of a previous mailing or 
transmission of correspondence and submit a statement under 37 CFR 1.8(b)(3) 
accompanied by a duplicate copy of the correspondence when a reasonable amount of 
time (e.g., more than one month) has elapsed from the time of mailing or transmitting of 
the correspondence. Applicant does not have to wait until the application becomes 
abandoned before notifying the Office of the previous mailing or transmission of the 
correspondence. Applicant should check the private Patent Application Information 
Retrieval (PAIR) system for the status of the correspondence before notifying the Office. 
See MPEP§512.< 

C. Treatment of Untimely Petition To Withdraw Holding of Abandonment 

37 CFR 1.181(f) provides that, inter alia, except as otherwise provided, any petition not 
filed within 2 months from the action complained of may be dismissed as untimely. 
Therefore, any petition (under 37 CFR 1.181) to withdraw the holding of abandonment 
not filed within 2 months of the mail date of a notice of abandonment (the action 
complained of) may be dismissed as untimely. 37 CFR 1.181(f). 
Rather than dismiss an untimely petition to withdraw the holding of abandonment under 
37 CFR 1.181(f), the Office may require a terminal disclaimer as a condition of granting 
an untimely petition to withdraw the holding of abandonment. 


Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Anita M. King whose telephone number is (571 ) 272- 
6817. The examiner can normally be reached on Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Carl Friedman can be reached on (571) 272-6842. The fax phone number 


for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Anita M. King 
Primary Examiner 
Art Unit 3632 

September 26, 2006 


